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I. GENERAL.

Rule 1. COURTS OF CRIMINAL APPEALS.

(a) The titles of the Courts of Criminal Appeals of the respective services are:
(1) “United States Army Court of Criminal Appeals.”
(2) “United States Navy-Marine Corps Court of Criminal Appeals.”
(3) “United States Air Force Court of Criminal Appeals.”
(4) “United States Coast Guard Court of Criminal Appeals.”

(b) Each Court is authorized a seal in the discretion of the Judge Advocate Gen-
eral concerned. The design of such seal shall include the title of the Court.

Rule 1.1. United States Navy-Marine Corps Court of Criminal Appeals.

The Judge Advocate General of the Navy has set forth the name, mission, and function
of the United States Navy-Marine Corps Court of Criminal Appeals (NMCCA) in Judge
Advocate General Instruction (JAGINST) 5814.2 (series), pursuant to the authority of
Article 66(a), Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 866(a).

Rule 1.2. Seal of the Court.

(a) Purpose. The official seal of the Court is used on decisions and orders of the Court
and on other official documents and records that are executed and issued by the Clerk of
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Court. The seal operates to authenticate documents as official documents of the NMCCA.
The Clerk of Court is the custodian of the seal of the Court. Permission to use the seal
must be first obtained from the Clerk of Court.

(b) Description. In front of crossed Navy and Marine Corps officer swords pointing
downward, a bronze trident, spear tips up, balancing a pair of bronze scales; all on a light
blue starburst gradient background and within a dark blue band edged in scarlet on the
interior and a bronze rope on the exterior and inscribed “U.S. NAVY-MARINE CORPS
COURT OF CRIMINAL APPEALS” in white Garamond Premier Pro Bold Caption font.

(c) Symbolic Meaning.

(1) The Navy officer sword and Marine Corps officer (Mameluke) sword represent
the uniformed judge advocates who serve on the Court and appear before it.

(2) The bronze trident represents the mission of the naval services to protect the
nation from the sea.

(3) The bronze scales of justice represent the Court’s mission to weigh and resolve
legal and factual issues and are modeled in part on the scales in the official seal of the
United States Court of Appeals for the Armed Forces.

(4) The light blue starburst gradient background represents a fair sky and the
calm reflection in which the Court conducts judicial review.

(5) The dark blue band represents one of the official colors of the United States
Navy.

(6) The scarlet inner border represents one of the official colors of the United
States Marine Corps.

(7) The bronze rope outer border is a traditional symbol of the naval services.

Rule 1.3. Administrative Matters.

(a) Court Hours. The Court’s business hours are from 0800 to 1630 on weekdays, ex-
cept Federal holidays, or when secured by direction of the Chief Judge.

(b) Restricted Areas. Sensitive material and conversations about pending cases are
easily seen and heard while in the chambers of the Court. To preserve the confidentiality
of Court communications, visitor access to the Court’'s chambers is restricted to the recep-
tion area in Suite 320 except by invitation. Visitors, including counsel, desiring to see
judges or law clerks about any matter shall make this desire known to a panel secretary,
the Clerk of Court, or a law clerk. Counsel will announce their presence when entering
chambers and, in the event they overhear a conversation about a case pending before the
Court, will announce their presence to the parties.

(c) Requests for Information. All requests for information on the status of cases from
a party or from within the Office of the Judge Advocate General (OJAG) shall be referred
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to the Clerk of Court. Press inquiries and other inquiries from outside OJAG shall be
directed to the Public Affairs Office or the Criminal Law Division (Code 20) of OJAG.

(d) Cases Before the United States Court of Appeals for the Armed Forces or other
Court. Appellate counsel shall promptly inform the Clerk of Court if a case that is pres-
ently before the Court is also being heard by the United States Court of Appeals for the
Armed Forces [CAAF] or other Court.

Rule 1.4. Docketing Cases.

The Navy-Marine Corps Appellate Review Activity (NAMARA) is responsible for en-
suring that original records of trial referred to the Court under Articles 66 or 69, UCMJ,
10 U.S.C. 88866 or 869, are complete records of the proceedings prepared in accordance
with Article 54, UCMJ, and Rules for Courts-Martial (R.C.M.) 1112-1114, Manual for
Courts-Martial, United States (current ed.). See Appendix A. NAMARA will not refer to
the Court, and the Court will not docket, any case in which the original record of trial is
not a complete record of the proceedings unless NAMARA first attaches a memorandum
to the original record of trial identifying the missing document(s) or other deficiency and
setting forth the actions taken to produce the missing documents or resolve any other
deficiency.

Rule 1.5. Appellate Military Judges.

(a) Assignment to the Court. The Judge Advocate General of the Navy certifies each
judge as an appellate military judge of the NMCCA and also appoints one judge to serve
as Chief Judge.

(b) Minimum Tour Lengths. The Judge Advocate General shall certify individuals as
gualified for duty as appellate military judges and they shall be assigned to the Court for
a minimum of three years, except under any of the following circumstances:

(1) The appellate military judge voluntarily requests in writing to be reassigned
to other duties and the detailing authority receives approval for such reassignment
from the Judge Advocate General;

(2) The appellate military judge retires or otherwise voluntarily separates from
military or federal civil service;

(3) The appellate military judge is reassigned to other duties by the Judge Advo-
cate General or the Commandant of the Marine Corps (after formal coordination with
the Judge Advocate General) to meet exceptional needs of the service (an example
would include, but is not limited to, Marine Corps appellate judges who are selected
for command and receive orders from the Commandant of the Marine Corps); or

(4) The officer’s certification as an appellate military judge is withdrawn by the
Judge Advocate General for good cause.

(c) Court Precedence. The Chief Judge has the highest precedence on the Court. For
all other judges, seniority shall be based first on status as a senior judge or judge and

3
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then on tenure, with the longest serving judge in each group having the highest seniority.
In the case of interrupted service, total service on the Court will determine seniority.

(d) Acting Chief Judge. In any case in which the Chief Judge is disqualified from par-
ticipating, unless the Judge Advocate General of the Navy has designated an acting Chief
Judge, the most senior appellate military judge who is not also disqualified from partici-
pating will perform the duties of Chief Judge.

(e) Panel Assignments. The Chief Judge determines the number of Court fixed panels,
designates the fixed panels on which each appellate judge will serve, and designates ap-
pellate judges who will be assigned cases on an ad hoc basis. The Clerk of Court or de-
signee, on behalf of the Chief Judge, shall determine to which panel cases are assigned.
The Clerk of Court, on behalf of the Chief Judge, may designate special panels as neces-
sary, including when one or more appellate judges have been recused from consideration
of a case, when an appellate judge assigned cases on an ad hoc basis is participating on
the panel, or when a reserve component alternate judge is participating on the panel.

(f) Designation of Senior Judges. The Chief Judge designates senior judges. A senior
judge ordinarily presides over a designated panel of the Court and is responsible for per-
forming the administrative duties necessary for the conduct of the panel in completing its
statutory responsibilities and for maintaining official liaison between that panel and the
Chief Judge.

(g) Oath or Affirmation. Prior to performing duties as an appellate military judge, an
oath or affirmation must be administered. The Judge Advocate General of the Navy, Chief
Judge of the Department of the Navy, Chief Judge of the NMCCA, or another representa-
tive of the Judge Advocate General will administer the following oath or affirmation:

1, , having been appointed (the Chief) (an) appellate

military judge, United States Navy Marine Corps Court of Criminal Appeals,
do solemnly (swear) (affirm) that | take this obligation freely, without any men-
tal reservation or purpose of evasion; that | will faithfully and impartially ad-
minister justice and, to the best of my ability and understanding, 1 will well
and faithfully perform all the duties incumbent upon me as an appellate mili-
tary judge, in accordance with the Constitution of the United States and the

Uniform Code of Military Justice, (so help me God).
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Rule 1.6. The Clerk of Court.

(a) Custodian of Records. The Clerk of Court shall serve as custodian of the records of
the Court and shall not permit any documents relative to a case to be taken from the
Court’'s chambers—which includes the designated area to view sealed materials—except
by order of the Court.

(b) Disposition of Procedural Matters. The Clerk of Court or designee, on behalf of the
Court, may entertain and act on any unopposed motion for enlargement, motion to attach
documents, motion to cite supplemental authorities, motion to examine sealed materials
released by the military judge to trial counsel and trial defense counsel, motion to with-
draw as counsel, or motion to withdraw a case from appellate review, provided such ac-
tion—other than withdrawing the case from appellate review—does not substantially af-
fect the rights of the parties or the ultimate decision of the case. The order of the Clerk
shall be deemed the order of the Court.

Rule 1.7. Conduct of Court Personnel.

(a) Court personnel will maintain confidentiality of the Court’s proceedings and avoid
ex parte communication with litigants and favoritism, or the appearance of favoritism,
toward any party or counsel.

(b) Former Court personnel who materially participated in a matter before the Court
shall not thereafter represent another person or the U.S. Government in a substantially
related matter. Former Court personnel who materially participated in a matter before
the Court shall not thereafter use information relating to the matter to his or her ad-
vantage, except when the information has become generally known; or reveal information
relating to the matter except as may be otherwise required under the applicable rules of
professional responsibility or judicial canons. Material participation may include occa-
sions in which Court personnel were present for discussions which included confidential
communications related to the matter.

(c) Personnel who are reassigned from the Court to the Appellate Government or Ap-
pellate Defense divisions shall compile and provide to the Chief Judge and the directors
of both divisions a list of cases in which they materially participated as defined in sub-
paragraph (b) above.

(d) The Chief Judge, senior judges, Clerk of Court, and Chief Commissioner are re-
sponsible for informing Reservists and employees, including interns and temporary em-
ployees, of these obligations.

Rule 2. ScorPE oF RULES; TITLE.

(@) These rules prescribe uniform procedures for the service Courts of Criminal
Appeals pursuant to Article 66(h), UCMJ. Practice before each Court must also
comport with rules issued under Rule 3.
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(b) These rules are to be known as the Joint Rules of Appellate Procedure for
Courts of Criminal Appeals or “JRAP.”

Rule 3. SERVICE COURT RULES.

The Chief Judge of each Court may prescribe rules governing that Court’s prac-
tice. These will be referred to hereinafter as “Service Court rules.” Unless these
rules provide otherwise, Service Court rules may not be inconsistent with these
rules.

Rule 3.1. Implementation of Rules.

These United States Navy-Marine Corps Court of Criminal Appeals Rules of Appel-
late Procedure or “NMRAP” [hereinafter Rules], and the accompanying Appendices, im-
plement and supplement the JRAP and those provisions of the Manual for Courts-Mar-
tial, United States (current ed.), that apply to the operations of the Court.

Rule 4. EFFeECTIVE DATE

These rules shall apply to any case docketed with the Court on or after 1 Janu-
ary 2019 and shall not be construed to diminish the substantive rights of any party
to a court-martial referred to trial prior to that date.

Rule 5. JURISDICTION.

(a) Effect of rules on Jurisdiction. While this Rule provides a synopsis, nothing
in these rules shall be construed to extend or limit the jurisdiction of the Courts of
criminal appeals.

(b) The jurisdiction of the Court is as follows:

(1) Automatic review. Pursuant to Article 66, UCMJ, Courts-martial in which
the sentence as entered in the judgment under Article 60c, UCMJ, includes:

(A) Death;

(B) Dismissal of a commissioned officer, cadet, or midshipman, dishonor-
able or bad-conduct discharge; or

(C) Confinement for two years or more.

(2) Appeal by the Accused. Pursuant to Article 66, UCMJ, in cases not subject
to automatic review under paragraph (1), upon timely appeal by the accused,
Courts-martial in which:

(A) The sentence as entered in the judgment under Article 60c, UCMJ,
includes confinement for more than six months;
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(B) The United States previously filed an appeal under Article 62, UCMJ;
or

(C) The Judge Advocate General has sent the case to the Court for review
of the sentence under Article 56(d), UCMJ.

(3) Application by the Accused. Pursuant to Article 66, UCMJ, cases in which
the Judge Advocate General has taken action and the Court has granted an ac-
cused’s timely application for review under Article 69(d)(1)(b), UCMJ.

(4) Review by Order of the Judge Advocate General. Courts-martial in
which:

(A) There has been a finding of guilty and a sentence that is not reviewed
under Article 66, UCMJ;

(B) The Judge Advocate General has taken action under Article 69,
UCMJ; and

(C) The Judge Advocate General orders the case sent to the Court for re-
view pursuant to Article 69(d), UCMJ.

(5) Appeal by the United States Under Article 62, UCMJ. In all general or spe-
cial Courts-martial or pretrial proceedings under Article 30a, UCMJ, cases in
which the United States, after providing timely written notice, appeals in ac-
cordance with R.C.M. 908:

(A) An order or ruling of the military judge that terminates the proceed-
ings with respect to a charge or specification;

(B) An order or ruling that excludes evidence that is substantial proof of
a fact material in the proceeding;

(C) An order or ruling that directs the disclosure of classified infor-
mation;

(D) An order or ruling that imposes sanctions for nondisclosure of classi-
fied information;

(E) A refusal of the military judge to issue or enforce a protective order
sought by the United States to prevent disclosure of classified information,;

(F) An order or ruling of the military judge entering a finding of not
guilty with respect to a charge or specification following the return of a find-
ing of guilty by the members; or

(G) A ruling or order of a military magistrate in the same manner as had
the ruling or order been made by a military judge, except that the issue shall
first be presented to the military judge who designated the military magis-
trate or to a military judge detailed to hear the issue.
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(6) Petition for a New Trial. Petitions for a new trial in cases of trial by court-
martial that are referred to the Court by the Judge Advocate General under
Article 73, UCMJ.

(7) Sentence Appeal by the United States. Sentences of a court-martial in
which the Judge Advocate General has approved timely appeal by the United
States under Article 56(d), UCMJ.

(8) Review of Punishment for Contempt. Punishments for contempt imposed
by a military judge or military magistrate under Article 48, UCMJ.

(9) Extraordinary Writs. The Court may, in its discretion, entertain petitions
for extraordinary relief including, but not limited to, writs of mandamus, pro-
hibition, habeas corpus, and error coram nobis. The Court shall, to the extent
practicable, give priority to the consideration of writs of mandamus filed by
crime victims under Article 6b, UCMJ.

(c) Waiver and Withdrawal. In all Courts-martial other than those that include
a sentence of death, the Court shall not have jurisdiction to hear an appeal in
which appellate review was properly waived or withdrawn. The Court shall have
jurisdiction to determine the threshold issue of whether the appeal was properly
waived or withdrawn pursuant to Rule 16.

Rule 5.1. Continuing Jurisdiction.

The Court retains jurisdiction over cases initially reviewed under Article 66, UCMJ,
which are remanded for further proceedings, notwithstanding any subsequent reduction
of the sentence below the level establishing Court jurisdiction pursuant to Article 66(b),
UCMJ.

Rule 6. COMPOSITION OF THE RECORD ON APPEAL.

(a) Except as provided by subsection (b) below, in any case referred to the Court
for review, the record shall be as follows:

(1) In any case which is reviewed under Rule 5(b)(1) or (2), the record shall
be the contents described in R.C.M. 1112(b) and as certified under R.C.M.
1112(c).

(2) In any case reviewed under Rule 5(b)(3) or (4), the record shall be the
contents described in R.C.M. 1112(b) and as certified under R.C.M. 1112(c) as
well as any action of the Judge Advocate General in the case.

(3) In any case in which the United States filed an appeal under Rule 5(b)(5),
the record shall be that described in R.C.M. 908(b)(5).

(4) In any case in which the accused files a petition for a new trial under
Rule 5(b)(6), the record shall be those portions of the record as described in
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R.C.M. 1112(b) that the parties submit as necessary for the Court’'s review as
well as any new matter submitted under subsection (c) of this Rule.

(5) In any case in which the United States filed an appeal under Rule 5(b)(7),
the record shall be that described in R.C.M. 1117.

(6) In any case in which a punishment for contempt is reviewed under Rule
5(b)(8), the record shall be the contents described in R.C.M. 1112(b) of both the
court-martial and the contempt proceeding that the parties determine are nec-
essary for the Court’s review.

(7) In the case of a petition for extraordinary relief, the record shall be as
described in Rule 19(b).

(8) In any case in which the record of trial was created and authenticated
under R.C.M. 1104(a) of the 2016 edition of the manual for Courts-martial, the
record of trial shall be the contents described in R.C.M. 1103(b)(2).

(b) In any case reviewed by the Court, the Court may consider matters not con-
tained in the record of trial, as defined in Rule 6(a), if authorized by law to consider
such matter, and:

(1) By agreement or stipulation of the parties;
(2) Upon taking judicial notice;

(3) When, upon motion filed in compliance with Rule 23, the Court deter-
mines the matters are relevant and necessary to determine an issue before it;
or

(4) When, upon its own motion, the Court determines that it is necessary to
consider matter contained outside the record. Prior to considering matter un-
der this paragraph the Court shall provide the parties notice and an oppor-
tunity to object.

(c) Correction of the Record. Any party may move the Court to correct any sub-
stantial error in the record of trial, to include correcting a transcription of a court-
martial proceeding that is attached to the record of trial. When necessary, the
Court may order an Article 66(f) proceeding to resolve questions regarding the cor-
rectness of the record of trial.

Rule 6.1. Consideration of Matters Outside the Record of Trial.

(a) The Court shall not consider any matters outside the record of trial except upon a
motion to attach or upon its own motion.

(b) Notwithstanding Rulel18(e), motions—other than motions to attach—and plead-
ings, including briefs, answers, replies, and petitions, shall not include any enclosures or
attachments thereto. Any document from outside the record below, including affidavits
and declarations, that counsel desires to reference in any pleading, may be submitted to
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the Court only pursuant to a motion to attach. Motions to attach may be filed contempo-
raneous with other motions and pleadings. Motions and pleadings may thereupon and
thereafter refer to such documents by reference to the motion to attach and its filing date.

Rule 6.2. Requests for Access to the Record of Trial.

(a) Definitions. “Examination” includes reading, inspecting, and viewing. “Reproduc-
tion” includes photocopying and photographing. “Disclosure” includes disseminating, re-
leasing, or communicating the contents of sealed materials in any way.

(b) Unsealed Portions of Unclassified Records of Trial. Examination, reproduction,
and disclosure of unsealed portions of unclassified records of trial by counsel are author-
ized upon verbal request to a member of the Office of the Clerk of Court.

(c) Sealed Portions of Unclassified Records of Trial. Counsel may, by written motion,
request to examine, copy, or disclose sealed portions of unclassified records docketed with
the Court subject to the below rules. See Appendix F. In cases in which a counsel repre-
senting a victim is participating before the Court, similar rules shall apply corresponding
to whether the materials were released to victim legal counsel by the military judge.

(1) Sealed Materials Released to Trial Counsel or Trial Defense Counsel. Sealed
materials in a record of trial, including the transcript of closed hearings and exhibits
reviewed at trial by trial counsel or trial defense counsel may be examined by or dis-
closed to appellate counsel upon a colorable showing to the Court that examination is
reasonably necessary to a proper fulfillment of counsel’s responsibilities under the
UCMJ, Manual for Courts-Martial, governing directives, instructions, regulations,
these rules, or rules of professional conduct.

(2) Sealed Materials Not Released to Trial Counsel or Trial Defense Counsel.
Sealed exhibits not released to trial counsel or trial defense counsel may be examined
by or disclosed to appellate counsel only upon a showing of good cause. The motion
must concisely identify the counsel’s need for the sealed portion of the record to per-
form his or her official duties as well as the specific legal authority authorizing his or
her access to that portion of the record.

(3) Privileged Sealed Materials Not Released to Trial Counsel or Trial Defense
Counsel. A motion seeking to examine sealed exhibits not released to trial counsel or
trial defense counsel that are colorably privileged under the Military Rules of Evi-
dence (e.g. matters sealed under Military Mil. R. Evid. 513 and 514), must further
include either a certification in subsection (A) or an explanation in subsection (B) be-
low:

(A) A certification that:

(i) The privilege holder, or the guardian or authorized representative of the
privilege holder, has been provided notice and a copy of the motion to examine
the sealed privileged materials. In such an instance, the response, if any, re-
ceived by counsel within seven days of providing the notice.

10
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or

(i) That counsel has taken reasonable steps to provide notice to the privi-
lege holder, or the guardian or authorized representative of the privilege holder
but has been unable to locate or provide notice to such person. In such an in-
stance, counsel shall detail the efforts undertaken to contact the privilege
holder.

(B) An explanation, with supporting affidavits or references to the record as
may be necessary, as to why the privilege:

(i) Has been waived,;
(ii) Does not exist; or
(i) Does not apply because of a recognized exception to the privilege.

(4) Destruction of Copies of Accessed Sealed Materials. The granting of a motion to
access sealed materials shall constitute an Order of the Court binding upon any party
granted access to such materials, as follows—

(A) Counsel shall not make any additional copies of the materials beyond that
requested and approved by the Court or divulge any of the sealed materials except
as is necessary to prepare and present this appeal.

(B) If the Court authorizes undersigned counsel to disclose the materials to a
third person, counsel shall do so either directly or, if mailed, delivered in a double
envelope or other container appropriate for sensitive materials via overnight car-
rier or other appropriate mail carrier with delivery tracking.

(C) Within 14 days of this Court completing its Article 66, UCMJ, review, ap-
pellate defense counsel will provide appellate government counsel with notice as
to whether Appellant intends to file a petition for review with the Court of Appeals
for the Armed Forces for review under Article 67, UCMJ.

(D) Absent further Order from this Court, within 14 days of the earliest of:

(i) Appellate government counsel receiving notice that Appellant has de-
cided not to file a petition for review with the Court of Appeals for the Armed
Forces under Article 67, UCMJ;

(ii). The expiring of the time within which to file a petition for review with
the Court of Appeals for the Armed Forces under Article 67, UCMJ, without
the filing of such a petition;

(iti). The Court of Appeals for the Armed Forces declining review under
Article 67, UCMJ;

(iv). The Court of Appeals for the Armed Forces completing review under
Article 67, UCMJ;

11
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(v). Appellate government counsel receiving notice that the Appellant has
decided not to file a petition for a writ of certiorari with the Supreme Court;

(vi). The expiring of the time within which to file a petition with the Su-
preme Court;

(vii). The Supreme Court denying certiorari; or
(viii). The Supreme Court finally deciding the Appellant’s appeal,

all appellate counsel will destroy by shredding or other secure means all copies of
the sealed materials made pursuant to this motion and will each sign and deliver
to the Court a declaration certifying both that no other copies of the sealed mate-
rials were made except as authorized by the Court, and that all copies of the sealed
materials were destroyed.

(5) Effect on Other Rules. This Rule shall be implemented in a manner consistent
with Executive Order 13526 and Department of the Navy directives concerning clas-
sified national security information. Nothing in this Rule shall be construed to impair
any privilege provided by law or regulation or any notice requirement imposed by law
or regulation.

(6) See Rule 17.6. Pleadings Including Matters Sealed by the Military Judge.

Rule 6.3. Classified Records.

(a) Court Security Officer. The Chief Commissioner shall serve as the Court Security
Officer for the purpose of providing for the protection of classified information and may
designate such assistants as are appropriate.

(b) Security Clearances. The Court Security Officer shall facilitate the process of re-
guesting appropriate clearances for personnel on the staff of the Court, as necessary, in
accordance with DoD Regulation 5200.1-R.

(c) Classified Documents and Controlled Materials. Classified and controlled docu-
ments or materials will be stored by the Security Officer with the National Security Liti-
gation Division (Code 30) of OJAG. Attorneys of record in appellate cases that deal with
classified information must provide proof of an appropriate security clearance to the Chief
Commissioner to review the classified information. Classified information will remain se-
cured throughout the proceedings. Attorneys will coordinate review of classified records
with the Clerk of Court during duty hours in a secure place. Attorneys of record are re-
sponsible to return classified information to the Clerk of Court’'s possession. Written prod-
ucts encompassing use of classified information must be created solely on a properly clas-
sified portable laptop computer or desktop computer with a removable hard drive. Both
the computer and hard-drive must be secured when not in use. Briefs and orders from the
Court will be assigned the appropriate security classification. Asterisks will be substi-
tuted for classified information in all copies of the order except for the original record of
trial copy.

12
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Rule 6.4. Presumption Against Ex Parte Examinations of Sealed Materials.

(a) Except as provided in (b) below, a motion to examine sealed materials, if granted,
will constitute approval for both parties to review the sealed materials. When the Court
has granted one party’s motion to review sealed matter, a motion seeking to review the
same matter filed by the other party is redundant and unnecessary.

(b) A party may seek to review sealed matter without presumptively providing access
to the other party. (E.g., such a motion may be appropriate when a privilege applies to
one party but not the other). A motion under this exception shall clearly and specifically
state that it is filed under this exception and will include the basis for seeking ex parte
examination.

Rule 7. QUORUM.

(a) When sitting in panel, a majority of the judges assigned to that panel shall
constitute a quorum. When sitting en banc, a majority of the judges in regular ac-
tive service with the Court shall constitute a quorum.

(b) The concurrence of a majority of such judges, whether present and voting
or voting telephonically or electronically, shall be required for a final resolution
of any matter before the panel or Court en banc, subject to subsections (c), (d), and

(e).

(c) Unless defined differently pursuant to Rule 7(d), a judge assigned to the
Court shall be deemed to be in regular active service for the purposes of these rules
if: (1) in the active component of the armed forces; (2) in the reserve component of
the armed forces and serving on active duty with the Court for a period of more
than 30 consecutive days; or (3) a civilian judge who is a full-time employee of the
agency from which appointed. Also, when a reserve component military judge who
does not meet the above criteria is duly assigned to a matter, that judge shall be
deemed to be in regular active service with respect to that matter.

(d) Each service may establish its own definition of “regular active service” in
its Service Court rules even if inconsistent with Rule 7(c).

(e) Notwithstanding Rule 7(b), a judge on the panel or Court considering a mat-
ter may, acting alone, issue all necessary orders, to include temporary orders or
stays, provided the orders do not finally dispose of a petition, appeal, or case. A
Court may delegate to its Clerk of the Court or other designated staff the authority
to act on motions regarding procedural matters.

Rule 7.1. Terminating Regular Active Service.

Any judge who is reassigned from the Court is no longer in regular active service with
the Court upon departure due to (1) termination of assignment orders; (2) permanent
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change of assignment; (3) permanent change of station; or (4) retirement or separation
from the active or reserve component or federal service.

Rule 7.2. Quorum of the Court En Banc.

When sitting en banc, a majority of the judges in regular active service with the Court
who are not recused or otherwise disqualified from the matter shall constitute a quorum.

Rule 8. AMENDMENTS.

Proposed amendments to these rules may be submitted to the Chief Judge of
any Court named in Rule 1 or to any Judge Advocate General. Before acting on any
proposed amendment not received from the Chief Judges, the Judge Advocates
General shall refer the proposal to the Chief Judges for comment. The Chief Judges
shall confer on any proposed amendments and shall report to the Judge Advocates
General as to the suitability of the proposals and their impact on the operation of
the Courts and military justice.

Rule 8.1. Questions, General Waiver Requests, and Suggested Changes.

Questions regarding the JRAP and NMCCA Rules should be addressed to the Clerk
of Court. Requests for a general waiver of any provision and suggested changes to these
Rules will be forwarded to the Chief Judge through the Clerk of Court.

Rule 8.2. Rules Advisory Committee.

(a) Membership. A Rules Advisory Committee may be formed by the Chief Judge as a
temporary or standing committee. When formed, the Rules Advisory Committee shall
consist of not less than 7 members and shall be selected by the Chief Judge. The Commit-
tee shall be chaired by the Clerk of Court and shall generally also consist of a representa-
tive of the Appellate Defense Division (Code 45); a representative of the Appellate Gov-
ernment Division (Code 46); a representative of the Navy-Marine Corps Trial Judiciary
(Code 52); a representative of the Victims’ Legal Counsel Program (VLCP); a representa-
tive of the Criminal Law Division (Code 20); and, when practicable, at least one repre-
sentative of a law school, public interest group, or the civilian Bar. A commissioner from
the Court shall serve as the Committee’s non-voting Reporter.

(b) Terms of Members. With the exception of the Clerk of Court, the members of the
Committee shall serve 3-year staggered terms and may be reappointed to serve additional
terms. To establish staggered membership going forward, the initial appointment of the
Code 45 and Code 46 members shall be for two years and the initial appointment of the
Code 52 and DCOS-VLCP members shall be for one year. Individual members may be
replaced from time-to-time, as military assignments dictate or otherwise, in which case a
replacement shall fill the unexpired term of the predecessor.
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(c) Duties. The Rules Advisory Committee shall have an advisory role concerning prac-
tice and procedure before the Court. The Committee shall, among other things, (1) provide
a forum for continuous study of the operating procedures and published rules of the Court;
(2) serve as a conduit between the Bar, the public, and the Court regarding the Rules of
the Court, procedural matters, and suggestions for changes; (3) draft, consider, and rec-
ommend rules and amendments to the Court for adoption; and (4) render reports from
time to time, on its own initiative and upon request, to the Court on the activities and
recommendations of the Committee. The Committee shall prepare appropriate explana-
tory materials with respect to any rule change or other recommendation it submits to the
Court.

Il. ATTORNEYS.

Rule 9. QUALIFICATION OF COUNSEL.

(a) All Counsel. Counsel in any case before the Court shall be a member in good
standing of the bar of a federal Court or the highest Court of a state, territory,
commonwealth, or possession of the United States.

(b) Military Counsel. Assigned military appellate counsel shall, in addition, be
certified and detailed in accordance with Article 27(b) and, as applicable, Article
70(a), UCMJ.

(c) Admission. Each Court may admit counsel to appear before it. Otherwise,
upon entering an appearance, counsel shall be deemed admitted pro hac vice, sub-
ject to filing a certificate setting forth required qualifications if directed by the
Court.

(d) Suspension. No counsel may appear in any proceeding before the Court
while suspended from practice by the Judge Advocate General supervising the
Court.

Rule 9.1. Administrative Requirements.

(a) Admission to the Court’s Bar. Attorneys seeking admission to the Court’s Bar must
complete the written application for admission, Appendix B. Mail the completed applica-
tion, a legible copy of a certificate of good standing in a qualifying bar dated within one
year of the application, and a signed oath or affirmation to the Clerk of Court at:

Clerk of Court

Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris Street SE, Suite 320
Washington Navy Yard, DC 20374-5124
Telephone: (202) 685-7700 DSN: 325-7700

(b) Fee. There is no fee for admission to the Bar.
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(c) Register. The Clerk of Court will maintain a Roll of Attorneys admitted to practice
before the Court and issue Certificates of Good Standing to qualifying members upon
request.

(d) Certificate of Admission. Upon admission, the Clerk of Court shall issue a Certifi-
cate of Admission.

Rule 10. CoNDUCT OF COUNSEL.

The conduct of counsel appearing before the Court shall be in accordance with
rules of conduct prescribed pursuant to R.C.M. 109 by the Judge Advocate General
of the service concerned. The Court, however, retains its authority to regulate
counsel appearing before it, including the power to remove counsel from a partic-
ular case for misconduct in relation to that case or to punish counsel for contempt
in accordance with Article 48, UCMJ, and Rule 28. Conduct deemed by the Court
to warrant consideration of suspension from practice or other professional disci-
pline shall be reported by the Court to the Judge Advocate General concerned.

Rule 10.1. Conduct of Counsel.

Counsel appearing before the Court shall conduct himself or herself in accordance
with JAGINST 5803.1 (Series), Professional Conduct of Attorneys Practicing Under the
Cognizance and Supervision of the Judge Advocate General. In addition to exercising its
inherent power to regulate counsel appearing before it, the Court may refer allegations
of professional misconduct, including a finding of ineffective assistance of counsel or pros-
ecutorial misconduct, to the Judge Advocate General for investigation and appropriate
action.

Rule 10.2. Reporting Requirements.

Any member of the Bar of this Court who is subjected to discipline that results in
disbarment, suspension, or other loss of good standing in the bar of any court of the United
States or the District of Columbia, or by a court of any state, territory, commonwealth, or
possession of the United States, shall notify the Clerk of Court within 14 days of such
action. Likewise, any member of the Bar who is suspended from practice in courts-martial
or another service Court of Criminal Appeals, or whose certification pursuant to Article
26(b) or 27(b), UCMJ, is withdrawn for cause, shall notify the Clerk of Court within 14
days of such action.

Rule 10.3. Allegations of Professional Misconduct.

In addition to other actions that may be taken by the Court, allegations of professional
misconduct, as defined by Rule 8.4 of the Department of the Navy Rules of Professional
Conduct (DONRPC), may be referred to appropriate professional authority in accordance
with Rule 8.3 of the DONRPC.
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Rule 10.4. Disciplinary Action.

If it appears that any counsel admitted to practice before this Court has engaged in
conduct unbecoming a member of the Bar, has persistently or deliberately failed to comply
with these rules or any other rule or order of the Court, or has engaged in misconduct as
defined by Rule 8.4 of the DONRPC, the Court may enter an order affording the attorney
an opportunity to show cause why the matter should not be referred to the appropriate
professional authority.

Rule 10.5. Notice to Other Military Appellate Courts.

Any counsel who is disbarred, suspended from practice, or otherwise loses good stand-
ing with the Court shall be reported to the Court of Appeals for the Armed Forces and to
the other service Courts of Criminal Appeals for action as they deem appropriate.

Rule 10.6. Action Upon Notice from Other Military Appellate Courts.

(a) Upon receipt of notice that any counsel admitted to practice before this Court has
been disbarred, suspended from practice, or has otherwise lost good standing with the
Court of Appeals for the Armed Forces or another service Court of Criminal Appeals, the
Clerk of Court will notify the counsel at the last address the counsel provided to the Court
of the following:

(1) That the Court is in receipt of the notice from the other military court;

(2) That the counsel has 30 days from the date of the Clerk of the Court’s notice to
respond addressing why the Court should not take the same or similar action as the
other military appellate court; and

(3) That failure to respond will result in the Court immediately taking action to
disbar or suspend counsel from practice before the Court.

(b) If counsel fails to respond or responds but does not dispute the merits of the other
military court decision, the Clerk of Court, on behalf of the Court, shall immediately take
the same or similar action as the other military court.

(c) If counsel timely responds and disputes the merits of the other military court deci-
sion, the Clerk of the Court shall forward the matter to the appropriate professional au-
thority in accordance with Rule 8.3 of the DONRPC.

Rule 10.7. Action Upon Notice from the Judge Advocate General.

The Court shall act to disbar, suspend from practice, or take other appropriate action
with regard to a member of the Bar of this Court, in accordance with the action of the
Judge Advocate General, pursuant to JAGINST 5803.1E.
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Rule 11. ASSIGNMENT OF COUNSEL.

(a) Upon receipt of a notice that an appeal pursuant to Article 48, 56(d), 62, 66,
69(d), or 73, UCMJ, has been docketed with the Court, the appropriate Judge Ad-
vocate General or designee shall, unless already done, designate appellate military
counsel to represent the parties and, as appropriate, victims as defined by Article
6b, UCMJ. In a case involving a petition for extraordinary relief when the United
States is represented by counsel or when an accused has been denominated as the
real party in interest by a filing party or by the Court, the Judge Advocate General
or designee shall also designate appellate military counsel to represent such ac-
cused. Nothing in this Rule creates a right to counsel beyond that required by reg-
ulation or law.

(b) When civilian counsel represents an accused before the Court, the Court will
notify counsel when the record of trial is received. If both civilian and assigned
appellate defense counsel represent the accused, the Court will regard civilian
counsel as primary counsel unless notified otherwise. Ordinarily, civilian counsel
will use the accused’s copy of the record. Unless otherwise prohibited by the Court,
civilian counsel may reproduce, at no expense to the Government, appellate de-
fense counsel’s copy of the record.

Rule 12. NOTICE OF APPEARANCE AND WITHDRAWAL OF COUNSEL.

(a) Military and civilian appellate counsel shall file a written notice of appear-
ance with the Court. The filing of any pleading relative to a case which contains
the signature of counsel pursuant to Rule 14 constitutes notice of appearance of
such counsel.

(b) Leave to withdraw by any counsel who has entered an appearance under
subsection (a) must be requested by motion in accordance with Rule 23. A motion
by an appellate defense counsel must indicate whether the accused consents or
objects to the withdrawal, the reasons for the withdrawal, and the provisions that
have been made for continued representation of the accused. A copy of a motion
filed by an appellate defense counsel shall be delivered or mailed to the accused
by the moving counsel.

Rule 12.1. Entry of Appearance of Counsel.

(a) Detailed Appellate Military Counsel. Entry of a military appellate counsel’s name
into the electronic case management system as counsel in a case constitutes a Notice of
Appearance.

(b) All Other Counsel. All other counsel representing a party in interest must file a
written notice of appearance with the Clerk of Court that contains counsel’s name, mail-
ing address, phone number, business email address, and a statement whether counsel is
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a member of this Court’s Bar or desires to appear pro hac vice, in which case counsel must
declare his/her professional qualifications in the Notice of Appearance and file a motion
to appear pro hac vice. Counsel may also seek to become a member of the Court’s Bar by
complying with Rule 9.1.

(c) Signed Pleadings. Additionally, any filing relative to a case that contains the sig-
nature of counsel constitutes an appearance but does not relieve counsel of their obliga-
tion to submit a Notice of Appearance in compliance with this Rule.

Rule 12.2. Withdrawal of Appellate Defense Counsel.

Any appellate defense counsel who has entered an appearance in a case and wishes
to withdraw as appellate defense counsel must request leave to withdraw by motion to
the Court. Such motion must 1) indicate the reasons for withdrawal; 2) identify by name
the successor appellate defense counsel; 3) affirm that a thorough turnover of the record
between counsel has been completed; 4) affirm that the Appellant has been informed of
the proposed change in representation; and, 5) state whether the Appellant concurs with
or opposes the motion to withdraw. Replacement counsel shall file an entry of appearance
as required by Rule 12.1 within 10 days following retention.

Rule 12.3. Counsel Appearing Pro Hac Vice.

Prior to or at the time of filing any pleading with the Court, attorneys desiring to
appear pro hac vice shall file a motion to appear pro hac vice, along with a legible copy of
a certificate of good standing from a qualified bar dated within one year of the appearance
and an affidavit or declaration stating whether the attorney is presently under investiga-
tion or has ever been disciplined for a violation of any licensing authority’s disciplinary /
ethical rules. Counsel making oral argument may not appear pro hac vice and must be
formally admitted to the Court's Bar prior to the scheduled date of oral argument.

I1l. PRACTICE BEFORE THE COURT.

Rule 13. FILING AND SERVICE.

(a) A notice of appearance, pleading, or other paper required or permitted to be

filed with the Court must be filed with the Clerk of that Court in such place and
manner as may be required by Service Court rules.

(b) At or before the filing of any pleading or other paper relative to a case, a

copy thereof shall be served on all counsel of record, including amicus curiae coun-
sel.

(c) Service by electronic means is complete upon transmission. If transmitted

by mail or by other non-electronic means, service is complete upon receipt.
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Rule 13.1. Place for Filing.

All pleadings and other papers relative to a case are not filed until received at the
address below. However, the date for electronic filing shall be the date on which the filing
was transmitted (with reference to the physical location of the filer if different from that
of the Court)

Clerk of Court

Navy-Marine Corps Court of Criminal Appeals
1254 Charles Morris Street SE, Suite 320
Washington Navy Yard, DC 20374-5124
Telephone: (202) 685-7700 DSN: 325-7700

Rule 13.2. General Guidance for Filing.

(@) Hours of Filing. Petitions for Extraordinary Relief and Government Appeals
should ordinarily be filed during the Court’s business hours (see NMCCA Rule 1.3(a)), but
may be filed electronically outside business hours. All other filings shall be filed with the
Clerk of Court during the Court’s normal business hours. (See Rule 15.1 concerning the
effect of the Court’s closure on filing deadlines.).

(b) Filing Procedure.

(1) Electronic Filing. With the exception of classified material and material under
seal, all briefs, motions, notices, opposition filings, and all other pleadings must be
filed electronically into the Court's case management system and via email. Sealed
materials are to be electronically filed via email only to the sealed filings address.
Counsel assigned to Appellate Defense (Code 45) and Appellate Government (Code
46) and any other counsel with access to the case management system shall electron-
ically file by uploading pleadings into the Document tab of the case management sys-
tem. Any counsel not ha